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7 . Arising out of Order-in-Original No. 37/DIGNR/KP/2020-21 faHfe: 10.02.2021 issued by

Assidtant Commissioner, CGST& Central Excise, Division Gandhinagar, Gandhinagar
issionerate - ‘

g  adidwdl @ 9™ td qaiName & Address of the Appeliant | Respondent

M/s Arvind Singh
11 Shabad Co-operative Housing Society,
Bhat. Gandhinagar - 382438
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Any|person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may bg against such order. to the appropriate authority in the following way :

TR BT GO A

Revision

(1)

—&IRT

fgur, &
O

A révision application lies to the Under Sécretary. to the Govt. of India, Revision Application L'nit
inistry of [Finance. Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

plication to Government of India :

Iared Yo AfafTaE, 1994aﬁmmﬁﬁmmmﬁ$aﬁﬁ@aﬁwaﬁ
HWW%WW&WWWW,WW.%W,WW
i, Gﬁﬂfﬂﬂﬂﬂﬂ,ﬁﬂﬁﬁﬁ,ﬂéﬁaﬁ:mwaﬁﬁmﬁaﬁ%ﬁl

elhi - 110001 under Section 35EE of the CEA 1944 in respect of the following case, governed by "3t
oviso to sub-section (1) of Section-35 ibid : :

}
ferit @{qmwmﬁméaﬁawﬁﬁ,mﬁﬂ%wmwﬁﬂ%aﬁﬁﬂﬂ
amwﬁﬁmfaﬂﬂwmﬁﬁwaﬁuﬁﬁma?mﬁﬁﬁi

(i) in tase of any loss of goods where the loss occur in transit from a factory to a warehouse crto
another fdctory or from one warehouse to another during the course of processing of the goods in a
warehousé or in storage whether in a factory or in_a warehouse.
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|
(A) In case of rebbte of duty of excise on goods exported to any country or territory outside

Indialof on extisable material used in the manufacture of the goods which are exported
to any countryfor territory outside India.

@y afe g $1§11+3mﬁﬂﬂﬂﬁﬁmﬁqlﬂmwﬁ)mmmwﬁl

(B) In case of golLds exported outside india export to Nepa: or Putan, without payment of
duty |

Wwaﬁmw$gﬂﬁm$maﬁ@@#@zmaﬁﬁ%m@mwﬁmqﬁ
ﬁw%wﬁmm,mﬁmmﬁaaﬁwwmmﬁﬁamﬁz) 1958 ©RT 109 §NT
frgad fFu T &

(c)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made here under and such order
is passed bylthe Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finange (No0.2) Act, 1998.

(1) amféu Fere

aad anze &

c'v‘cﬁ(m)ﬁwm,zom$W9$Wﬁﬁﬁﬁ€mm3ﬂ—aﬁaﬁﬁﬁtﬁﬁ.
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Theé above application shalt be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Gentral £xcise (Appeals) Rules, 2001 within 3 months from the date on which
the order sdught to be appealed against is communicated and shall be accompanied by
two copies feach of the OO and Order-In-Appeal. 1t should also be accompanied by a
copy of TR Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) i o zﬁﬂmaﬁvmmwmmmmmmmzm/—mmﬁmm
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The revisidn application shall be accompanied by a fee of Rs.200/- where the amount
involved is{Rupees One Lac or less and Rs.1,000/- where (he amount involved is more
than Rupegs One Lac.

A 9ok, RN wqﬁﬂmmmwma%wﬁmzu
Appeal tp Custorn, Excise, & Service Tax Appellate Tribunal.

l
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"“floor.B humaIiBhawan.Asamia,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

(a) io the wept regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
ther than as mentioned in para-2(i) (a) above.
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(3)

(30)

penalty plone is in dispute.” b { Yo :
: o~ o ‘:,7.7_,1

10% of the duty demanded where duty” 6r duti

i
i
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise{(Appeal) Rules, 2001 and shall be
accompanied against (one which at ieast should be accompanied by a fee of Rs.1,000/-,
Rs.5,0p0/- and Rs.10.000/- where amount of duty / penalty / demand / refund is upto 5
Lac. 5!Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour| of Asstt. Registar of a branch of any nominate public sector bank of the place
whereLjhe bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

af mﬁaséqamésﬁmwﬁﬂamﬁa\miamzﬁmmwww}
wammmﬁnwawa%sﬁa‘gqvﬂﬁiﬁ-imwmﬁﬁ#%mumﬁuﬁml
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid jn the aforesaid manner not withstanding the fact that the one appeal to th2
Appehant Tribunal or the one application to the Central Govt. As the case may be, is
filled fo avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

ey genafan 1970 eI A A gfa-1 B araTia fufRe fFY IuR 9@ RS 41
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One kopy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of thé court fee Act, 1975 as amended.

sﬂirﬂaﬁaqwﬁaﬁﬁwmmﬁmﬁaﬁaﬂwﬁmmﬁaﬁmm%wmmw.
mﬁwqﬂwmmﬁrﬁmw(mm)ﬁm.wazﬁﬁ%ﬂal

Attehtion in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

mw,mm-awwwmmmw@@wmm&m‘ﬁ
SR Demand) U &3(Penalty) 1 10% @ STAT HTA wRard & eeifs, wlwaR @ smr'-;'«.o

772 w70 & I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

v dbo seme g A dar & Jedta, e g s & AT (Duty Demanded)-
i) (Section) @3 uh & Tea YR ofdr,
i) faram srerg Vevde wRe & AW
(iki) dadte ¥fve fma & A 6 & ard & i
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the¢ Appellate Commissioner would have to be pre-deposited, provided that the. pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act. 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(Ixxiii) amount determined under Section 11 D;

(Ixxiv) amount of erroneous Cenvat Credit taken;

(Ixxv) amount payable under Rule.6 of the Cenvat Credit Rules.

wﬁar*uﬁmmﬂmﬂwﬁmaﬁwmgﬁmaﬂﬁmﬁaﬂﬂmmwﬁ
m%sgvramu'{maﬁmmmﬁmmaim%gnamunﬁrmm%l

14 view of above, an appeal agaiidf this:;

shall lie before the Tribunal on payment of
enalty are in dispute, or penalty, where

N
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ORDER-IN-APPEAL

THe present appeal has been filed by M/s. Arvind Singh, 31,
Shabad Co-operative Housing Society, Bhat, Gandhinagar (hereinafter
referred to | as the appellant) against O]g-der in Original No.
37/D/GNR/KP/20-21 dated 10-02-2021 [hereinaffér referred to as

oo

impugned arder’] passed by the Assistant Commissioner, CGST,

Division- Gandhinagar, Commissionerate: Gandhinagar [hereinafter

referred to ad “adjudicating authority’].

2. riefly stated, the facts of the case is that the appellant is engaged
in providing [taxable service as defined under Section 65B (44) of the
Finaﬁ‘ce Act,|1994 in the category of Business Auxiliary Service without ®
obtaim%ling Service Tax registration. Information was received from
DGGI, Ghazabad that the Direct Selling Agent (DSA) of M/s. Safe &
Secure Online Marketing Pvt Ltd (hereinafter also referred to as
SSOMPL) were evading payment of service tax. The said SSOMPL

were engage*d in the business of selling/marketing the products either

manufacturdd by themselves under their trademark and also of other
brantﬁs under multilevel marketing network. A DSA promotes sale,

marlﬁets products of SSOMPL for which they are entitled to |

'comn;lissio- ncentive from the company depending upon the
recommenddd sale. The amount received by the DSA as commission is a
consid‘erati(*x for service provided by them to SSOMPL and 1s
chargeable [to Service Tax. The said activity of promoting and
marlfeting f the products of QSOMPL is neither covered by the
Nethive Likt of Services nor is it exempted under any notification.
]
9.1 | The appellant is one such DSA of SSOMPL and in the course of
the linvestipation, he informed that he has to convince people to

ase tHe products from the website of SSOMPL and for this he is

commission for the sale generate through his ID. It was found

e was evasion at the end of the DSA, i.e. the appellant, as they
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had failed to charge/pay service tax on the commission received from
'BSOMPL. It appeared that the appellant had failed to pay service tax
amounting to Rs.3,68,239/- during the period from April, 2016 to June,
2017. |

9.9 Therefore, the appellant was issued a Show Cause Notice bearing

F.No. | V/04-323/SCN/Arvind/20-21 dated 14.08.2020 proposing to

demand and recover the service tax amounting to Rs.3,68,239/- under
the proviso to Section 73 (1) of the Finance Act, 1994. The notice also
propoid recovery of interest under Section 75 of the Finance Act, 1994
as well as 1mpos1t1on of penalty under Section 77 and 78 of the Finance
Act, 1994. The SCN also proposed to appropriate an amount of

Rs.2,90,000/- paid by them towards service tax liability.

3. 'L‘he said SCN was adjudicated vide the impugned order wherein
the démand for Service Tax amounting to Rs.3,68, 939/- was confirmed
along|with interest and penalty under Section 77 and 78 of the Finance

Act, 1994 was imposed.

4. [Aggrieved with the impugned order, the appellant has filed the

instant appeal on the following grounds:

i) The extended period has been invoked for levying tax as well as
interest and penalty. From the provisions of Section 73 of the
Finance Act, 1994, it is clear that a demand can be raised
under the extended period for reason of fraud, collusion, willful
mis-statement, suppression of facts or contravention of any of
the provisions. One of these activities has to be undertaken in
order to evade the payment of service tax. In the absence of
these reasons, extended period cannot be invoked.

They agree that they were earning commission and now

understand that the_same was liable to service tax. However,

there was never an intention of not paying service tax.




iii)

iv)

v)

vii)

i
|
|
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Supp!tression of facts has been cited by the adjudicating
authj)rity However, there was never any suppression of fact
fromlthelr side. They were not aware that their income was
taxable under service tax and hence questlon of intentional
hiding of facts would never arise. |

The Istatement recorded of the appellant confirms that the
appehlant was ignorant of the taxability which itself indicates
that isuppression of facts cannot be considered.

In the case of Tamilnadu Housing BoardVs. CCE reported at
1994 (74) ELT 9 (SC) it was observed by the Hon’ble Supreme
Coutt that intention to evade payment is not mere failure to
pay lduty It must be something more, the assessee must be
aware that duty was leviable and he must deliberately avmd
payment of duty. Similarly, in the case of Collector Vs.
Chemphar Drugs the Hon’ble Supreme Court held that mere
inacktion or failure will ndt amount to suppression of facts. |
The_& have never hidden the facts overall. Tax was deducted at
source on his income and the income has been reflected in the
Form 26AS generated by Income Tax department. The income
tax return submitted by them also shows the income as well as
the fact that the same was commission.

In the light of the above, extended period may not be invoked
and they not be asked to discharge the tax on income during
Aptil, 2016 to dJune, 2017. The amount already paid be
refynded to them. |

5. | The appellant vide letter dated 09.09.2021 requested for early

heating. Afcordingly, Personal Hearing in the case was held on

12.10.2021 through virtual mode. Shri Abhishek Shah, CA, appeared on

beh

If of the appellant for the hearing. He reiteated the submissions

made in appeal memorandum.
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6. I have goﬁe through the facts of the case, submissions made in the
Appeal Memorandum, and subfhissibns made at the time of personal
hearing and material available on records. I find that the issue of the
activity undertaken by the appellant viz. promoting & marketing being
a taxable service is not disputed by them. Further, the appellaht is also
not disputing the taxability of the income earned by them through
commissions from SSOMPL. Therefore, these issues are not being

deliberated.

6.1 The only issue raised by the appellant is with regard to the
invoking of extended period of limitation in terms of the proviso to
Sectidn 73 (1) of the Finance Act, 1994. In this regard, I find that the
SCN ht para 12 states that as per clause 5 and 26 of the agreement
signed by the appeliant with SSOMPL, thé amount paid by SSOMPL to
the ]?SA is inclusive of all taxes and the DSA is responsible for

~ comp ying with the existing Taxation Acts or Rules. It, therefore, is
‘evideht that the appellant was aware of their activity having liability -
undet Taxation Acts and Rules. Despite this, the appellant have failed
to get themselves registered with the Service Tax Department, file

perioglical returns and pay the applicable service tax.

6.2 I find that the fact of the appellant being engaged in taxable
servite activity as well earning income which was taxable to service tax
was unearthed only in the course of the search proceedings at the

premniises of SSOMPL. Further, the claim of the appellant that he was

unaware of the taxability of the service is contradicted by the fact that

vapdance, the activity of a DSA is not termed as Business Auxilary

gvice. The fact that the appellant himself stated that he is engaged in
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supplying business auxiliary service 18 indicative of the fact that he was

aware |of the

merit n the

provisions of Service Tax. Therefore, I do not find any

¢ontention of the appellant that he was not aware of the

taxability of t‘ne service provided by him.

I
t

6.3 In the era of self assessment, the responsibility of the tax payer to

comply with the requirement of disclosure of information is all the more

| great

not filing pe

_Howeéver, by not getting registered with the department and by

¥iodical returns, the appellant has suppressed facts from

' the ddpartmdnt. Therefore, the extended period of limitation has been

| rightly invokgd for demand and recovery of the Service Tax not paid by

the appellant. Consequently, the appellant is also liable to interest and

penal#y.
l

|

7. ﬁn view of the above discussions, I reject the appeal filed by the

appellant an

1 uphold the impugned order.

- 8. m#mﬁﬁﬂémwﬁmﬂmﬁaﬁﬁ%mmél

The ag

; terms.

(N.Saryanarayanan. Iyer)
Supdrintendent(Appeals),
CGST, Ahmedabad.

BY RPAD / SPEED POST

peal filed by the appellant stands disposed off in above

K W”""’,i::j y
'(/]nlesh Kumar ) ®

Commissioner (Appeals)

Date: .11.2021.

To

M/s. Arvind Singh, Appellant
31, Shabad Co-operative Housing Society,
Bhat, Gandhinagar
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e Assistant Commissioner, Respondent
GST & Central Excise,
ivision- Gandhinagar
ommissionerate : Gandhinagar

Copy t
he Chief Commissioner, Central GST, Ahmedabad Zone.

1.
2. The Commissioner, CGST, Gandhinagar.
3. The Assmtant Commissioner (HQ System), CGST, Gandhinagar.

T
(for uploading the OIA)
mxuard File.

5. P.A. File.




