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ORDER-IN-API'EA±
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e present appeal has been filed by M/s. Arvind Singh,  31,

erative Housing Society, Bhat, Gandhinagar   (hei.einafter

as    the    appellant)    against    Or.der    in    Original    No.

/Icy/20-21    dated    10-02-2021    thereinafter    referred    to    as

ed  4rded']   passed   by   the   Assistant   Commissioner,   CGST,

ndhinagar,   Commissionerate:   Gandhinagar   [hereinafter
" adjudicating authority'l.toa

in  pr?vidin8

Finahce Act,

obtaining

DGGl,  Gh

tated, the facts of the case is that the appellant is engaged

taxable  service  as  defined  under  Section  658  (44)  of the

1994 in the category of Business Auxiliary Service without

ii\I

ice   Tax   registration.   Information   was   received   from

bad  that the  Direct  Selling Agent  (DSA)  of M/s.  Safe  &

Marketing  Pvt  Ltd   (hereinaft,er   also   referred   to   asSecurtye   Online

SSOMPD  Vllere  evading  payment  of  service  tax.    The  said  SSOMPL

were iengag

manufactur

brands  und

markets   p

commissio

recolhmend

din the  business of selling/marketing the  products eitherby  themselves  under their trademark  and  also of other

r  multilevel  marketing  network.  A  DSA  promotes  sale,

ducts    of   SSOMPL    for    which    they    are    entitled    to

ncentive     from     the     company     depending     upon     the

d sale. The amount received by the DSA as commission is a

cons]deratfdy

;,:t,

0Cmh:rr[:taL:lge

Neg|tiveL

Thea

investi

aset

for   service   provided   by   them   to   SSOMPL   and   is

Service   Tax.   The   said   activity   of   promoting   and

the   products   of  SSOMPL   is   neither   covered   by   the

of Services nor is it exempted under any notification.

pellant is one  such  DSA of SSOMPL  and in the  course  of
ation,   he   informed   that   he   has   to   convince   people   to

e  products from  the  website  of SSOM.PL  and for this  he  is

mission for the  sale  generate  through  his  ID.  It was found

as evasion at the end of the DSA, i.e. the appellant, as they
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ed  to  charge/pay  service  tax  on  the  commission  received  from

SOMFL. It appeared that the  appellant had failed to pay service tax

moun{ingtoRs.3,68,239/-duringtheperiodfromApril,2016toJune,

2.2    rderefore, the appellant was issued a Show Cause Notice bearing

lv;On4d-:

F.No

ema

:orivdlsr:
the

23/SCN/Arvind/20-21    dated    14.08.2020    proposing    to

I  recover  the  service  tax  amounting  to  Rs.3,68,239/-  under

to Section  73  (1)  of the  Finance  Act,  1994.  The  notice  also

propo±d recovery of interest under section 75 of the Finance Act,  1994
s imposition of penalty uncle.r Section 77 and 78 of the Finance

SON   also   proposed   to   appropriate   an   amount   of

000/- paid by them towards service tax liability.

e said SCN was adjudicated vide  the impugned order wherein

and for Service Tax  amounting to  Rs.3,68,239/-  was confirmed

th interest and penalty under Section 77 and 78 of the Finance

4 was imposed.

ggrieved  with  the  impugned order,  the  appellant  has  filed  the
appeal on the following grounds:

The extended period has been invoked for levying tax as well as

interest  and  penalty.  From  the  provisions of Section  73  of the

Finance  Act,   1994,  it  is  clear  that  a  demand  can  be  raised

under the extended period for reason of fraud, collusion, willful

mis-statement,  suppression  of facts  or  contravention  of any  of

the provisions.   One of these activities has to be undertaken 3n

order  to  e`'ade  the`  payment  of service  tax.  In  the  absence  ot.

these reasons, extended period cannot be invoked.

They   agree   that   they   were   earning   commission   and   now

understand  that the  same  was  liable  to  service  tax.  However,

there was never an intention of not paying service tax.
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iii)

iv)

12.1

beh

Suplyession   of   facts   has   been   cited   by   the   ad]udicating

auth6rity.  However,  there  was  never  any  suppression  of fact

their  side.  They  were  not  aware  that  their  income  was

taxable  under  service  tax  and  hence  question  of  intentional

igoffactswouldneverarise.
hidi

The  lstatement  recorded  of  the   appellant  confirms  that  the

appchlant was  ignorant  of the  taxability  which  itself indicates

that |suppression of facts cannot be considered.

case  of Tamilnadu  Housing  Boardvs.  CCE  reported  at

7

Pay

Che

1na

Th

20

lfo

elm

ELT 9  (SC)  it was observed by the  Hon'ble  Supreme

that  intention  to evade  payment  is  not  mere  failure  to

uty.  It  must  be  something  more,  the  assessee  must  be

e  that  duty  was  leviable  and  he  must  deliberately  avoid

ent  of  duty.     Similarly,   in  the   case   of     Collector  Vs.

phar  Drugs  the  Hon'ble  Supreme  Court  held  that  mere

ion or failure will not amount to suppression of facts.

ve never hidderi the facts overall. Tax was deducted at

n his income and the income has been reflected in the

6AS  generated by Income Tax  department.  The  income

rn submitted by them also shows the income as well as

that the same was commission.

ight of the  above,  extended period  may  not be  invoked

y  not  be  asked  to  discharge  the  tax  on  income  during
2016   to   June,   2017.   The   amount   already   paid   be

to them.

lant  vide  letter  dated  09.09.2021   requested  for  early

dingly,   Personal   Hearing   in   the   case   was   held   on

ugh virtual mode. Shri Abhishek Shah, CA, appeared on

ppellant for the  hearing.  He  reite'fated the  submissions
memorandum.

®
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6.       Ilhave gone through the facts of the case, submissions made in the

Appea

::tai;ilni8

Memorandum,  and  submissions  made  at  the  time  of personal

and material available on records.    I find that the issue of the

undertaken by the appellant viz. promoting & marketing being

a taxable service is not disputed by them. Further, the appellant is also

notd

Comm

delibe

Comp

evide

uncle

® Perlo

6.2

Servl

Was

he

Serv

puting  the  taxability  of  the  income  earned  by  them  through
sions   from   SSOMPL.   Therefore,   these   issues   are   not  being

only  issue  raised  by  the  appellant  is  with  regard  to  the

of  extended  period  of  limitation  in  terms  of  the  proviso  to

of the  Finance Act,  1994.  In this  regard,  I  find that the

para  12  states  that  as  per  clause  5  and  26  of the  agreement
appeliant with SSOMPL, the amount paid by SSOMPL to

inclusive   of  all  taxes   and  the   DSA  is  responsible   for

ying  with  the  existing  Taxation  Acts  or  Rules.  It,  therefore,  is
t that the  appellant was  aware  of their activity having liability

Taxation Acts  and Rules. Despite this,  the  appellant have failed

themselves  registered  with  the  Service  Tax  Department,  file

ical returns and pay the applicable service tax.

find  that  the  fact  of  the  appellant  being  engaged  in  taxable

activity as well earning income which was taxable to service tax

unearthed  only  in  the  course  of  the  search  proceedings  at  the

ises of SSOMPL.  Further,  the claim of the  appellant that he was

are of the taxability of the service is contradicted by the fact that

s  aware  that the  service  provided by him was business  auxiliary

e.  This fact has been recorded in paragraph  3  of t,he  panchnama

19.12.2019  and  the  same  has  not been  refuted by  the  appellan`,.

appellant  is  a  Direct  Selling  Agent  of  SSOMPL  and  is  earning

ission   for   promoting   the   products   of   SSOMPL.   In   common

nce,  the  activity  of a  DSA  is  not  termed  as  Business  Auxiliary

ce. The fact that the appellant himself stated that he is engaged in
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auxiliary service is indicative of the fact that he was

provisions  of   Service  Tax.  Therefore,  I  do  not  find  any

merit |n the  ¢ontention of the  appellant  that  he  w..as  not  aware  of the

i

taxability

6.3I

comply with

service provided by him.

of self assessment, the responsibility of the tax payer to

e requirement of disclosure of information is all the more

greater. How¢ver, by not getting registered with the department and by
iodical  returns,  the  appellant  has  suppressed  facts  from

nt.  Therefore,  the  extended  period of limitation has been

;ao:i:igeh;I)ple:

penalty.

7.        [nvie

appellant an

Thea

terms.

d for demand and recovery of the Service Tax not paid by

Consequently, the appellant is also liable to interest and

of the  above  discussions,   I  reject the  appeal filed by the

uphold the impugned order.
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